Jeptember 14, 1965

T0O THE MEMBERS OF THE STANDING COMMITTER AND THE
ADVISORY COMMITTEES ON RULES OF PRACTICE AND
PROCEDURE:

Gentlemen:

At the requeat of Judge Maris, I am attaching a revision
ef pages 43 and 44 to Exhibit E {amendments to the Criminel Rules),
Agenda D=2,

Also attached are the foliowing peges for substitution. The
changes are not of substance but were made because of typographical
errors and inconsistencies:

Exhibit £ - page 18

&ihibiﬁ C bt ?&g@g 2‘5 99 gig igg 38’ 43
48, 72, 77, 88, and 114

Sincerely,

William E. Foley
Secretary

Enclosures
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE
JUDICIAL CONFERENCE OF THE UMITED STATES
SUPREME COURT BUILDING
WASHINGTON 23, D. €.

5050 United States Courthouse
Philadelphia, Pa. 19107
September 13, 1965

Honorable William E. Foley

Deputy Director

Administrative Office of the U. S. Courts
Supreme Court Building

Washington, D. C.

Dear Bill:

I am authorized by the standing committee
to make an additional change in the rules amendments ap-
pended to our Report to the Judicial Conference. This is
the amendment to which I referred in my letter to the members
of the standing committee dated September 7th, a copy of which-
was sent to you.

The amendment is to add at the end of the pro-
posed Rule 35 on page 43 of Exhibit E the following additional
gentence.:

The court may alsoc reduce a_sentence upon

revocation of probation as provided by law.

to the advisory committee~s notfé to Hule 35 near the middIe df
page 44, reéading as Tollows:

In addition a final paragraph should be added

The third sentence has been added to
make it clear that the time limitation imposed
by Rule 35 upon the reduction of a sentence does
not apply to such reduction upon the revocation
of probation as authorized by 18 U.S.C. § 3653.

I will appreciate it if you will have pages

43 and 44 of Exhibit E retyped and reproduced as d
Tor substitution in the desk books of the members.of the
Judicial Conference. 1 will appreciate it also if you will

send the revised

1@ _revised pages to the m
fules committees to which tThHe ¢

_members and reporters of the =
e original report has been sent.

- Sincerely yours,
¢c. Members of Standing Committee
Judge Pickett
Dean Barrett
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
SUFREME COURT BUILDING
WASHINGTON, D. C. 20544
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CHAIRMEN OF ADVISORY COMMITTEES

ALBERT B. MARI3 Seoatanbzr 9, 19063
P SN 2
* DEAN ACHESON
civIL RULES
WILLIAM €. FOLEY PHILLIP FORMARN
BEORETARY BANKRUPTCY RULKS

JOHN C. PICKETT
CRIMINAL RULES

WALTER L. POPE
ADMIRALYY RULES

€. BARRETYT PRETYYMAN
AFPELLATE RULTIS

ALBERT E. JENNER, JR,
RULKS OF EViDEMCE

The Bomorabls Albert . ikzis C
Senior Circuit Juise -
United States Court of Appaals
for the Third Circuit
Philadelphia, Pennscylvania 15107

an

Dear Judge Haris: -
I approve entirely of ¢ i
nal Bule 35 proposed do your loiter of Saptember 7th.

8incerely,
c AL/

Charlds Alan Wright
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

SUPREME COURT BUILDING
WASHINGTON 25, D. C.

5050 U.S. Courthouse
Philadelphia, Pa. 19107
September 7, 1965

Hon. George H. Boldt J. Lee Rankin, Esq.
Tacoma, Wash. New York, N.Y.

Peyton Ford, Esq. Bernard G. Segal, Esq.
Washington, D.C. Philadelphia, Pa.

Dr. Mason Ladd Prof. Charles Alan Wright
Iowa City, Iowa Austin, Tex.

Prof. James William Moore Hon. J. Skelly Wright

New Haven, Conn. Washington, D.C.
Gentlemen:

I regret very much that in the mass of papers
awaiting me upon my return to my office last week I complete-
ly overlooked the enclosed letter from District Judge George N.
Beamer of the North District of Indiana, which calls attention
to a clear inconsistency between Criminal Rule 35, both as it
now exists and as we propose to amend it, and 18 U.S.C. § 3653,
which authorizes the district court to reduce a sentence upon
revocation of probation, which may well take much more than
120 days after the sentence was originally imposed and its
execution suspended. Dean Barrett suggests that this incon-
sistency can easily be corrected by adding at the end of pro-
posed Rule 35 an additional sentence reading as follows:

"The court may also reduce a sentence upon
revocation of probation as provided by law."

Since we still have time I am inc..ned to think
that we ought to eliminate this inconsistency by adding the
sentence in question, and an appropriate explanatory sentence
to the advisory committee's note to the amended rule which we
are recommending to the Judicial Conierence.

Since, however, the time to do so is rather short I
shall assume that I am authorized to make this addition to Rule
35 if I hear from at least a majority of you in the affirmative
and if no one of you dissents.

May I hear from you promptly.
cc. Judge Pic%ett y P prLY

Dean Barrett Sincerely yours,
Mr. Foley

ﬁaL[‘.‘ii.Y\ l ({‘;3- Fr:.f)'
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l . MAYER, FRIEDLICH, SPIESS, TIERNEY, BROWN & I?LATT _ %

231 SOUTH LA SALLE STREET

CHICAGO, ILLINOIS 80604 © TELEPHONE SYATE 2-0600

EUROPEAN OFFICE
4 PLACE DE LA CONCORDE
PARIS 8=

Septem‘ce“‘ 133 1965 TELEPHONCEAQLNE‘;OU 48-23

LEMAY, CHMICAGO ~
LEMAYLAW, PARIS

Honorable Albert Maris

United Statea Court of Appeals
for the Third Circuit

Philadelphia, Pennsylvenia

Dear Judge Maris: ‘

I have examined the provisions relating to appeals
included in the drafts of civil and crinminal rules which the
Committee on Practice and Preccdure is propesing to the'
Judidial Comference, Cna secming and perhaps Inadverten}
discrepancy bstwecn the civil end criminal rules caught my ebe,

. The propozed new eriminsl rule 37 contains as its
last paragraph the following, unich conforms exactly to what
» I recall the Appellate Cermittce agreed upon at its last -
meetings- , . te

“Upon a shouinz of excusable neglect, the
“district court ray, tooro or after the time
has expired, with or without motion and notice,
extend the tlme for {iling the notice of zppeal
otherwise glloved to any parsy for a period
not to excecd 30 doys frcm the expiration of the

eriginal time prescrivbed by this paregraph.”

This provision is identilcal with that which the.preliminary
draft of Appellate Rules (Rule 4(a), last peragraph) proposed
for the cilvil rules except for the inclusion of the under-
scored phrases. Cur Comnmittee thowrht the additionsal phrases
desirable for reasons which sSceem obvious,

-
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September 13, 1965 °
Page 2,

e 73(a) {on page 82 of the

c¢lvil rules), the comparabie

(2) upon & showing

of excuszable negleet the district court in

any actilon may extend %

he time for filing

the notios of appeal nob exceeding 3C days

from the cxpiraticn of
herein prescribed,®

cagses), but it omits the clopif
‘the time has expired, with or v

I am sure that our Cormitt

the original time

;inal language of our proposed
rule 4(a) and of the last neute

nee of rule 4(d) (for eriminal

ving clauses "before or after.’

thout motion and notice."

e2 intended that these additions

be made to the civil rule 25 well as to the oriminal rule and
can see no reason why there cho

gest
73(a

;

therefore, that they re &
(2) pbefore 1t is finally e

ference,

I assume thot the onies

was intentional I would be ine

RLS:Js

¢es

Judge PFrettyran

Mr, William E. I'oley
Professor RBernord Vard
Professor Benjanin Kaplen

uld be @ difference, I BUf e
dded to the proposed new rule
7proved by the Judicial Cone

lon vae inadvertent but 4f it
rcated in lmowing the reason,

Respectfully yours,

Robert L, Stern

4




- & o
e Cmeemes st et st g i ke s e W g (GO ) Srean s . B - dana ) GO B e e e e AdQD
‘3"‘ ou3x, {ou3x 5083‘5
- i) ~ o

-
- ¢
[

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE
. JUDICIAL CONFERENCE OF THE UNITED STATES
Y SUPREME COURT BUILDING
WASHINGTON 25, D. C.

5050 U.S. Courthouse .
Philadelphia, Pa. 18107 =
September 2, 1965 %

Hon. George H. Boldt J. Lee Rankin, Esq. 'é
Tacoma, Wash, New York, N.Y. '
Peyton Ford, Esq. Bernard G. Segal, Esq. !
Washington, D.C. Philadelphia, Pa. - ,
Dr, Mason Ladd Prof. Charles Alan Wright

Iowa City, Iowa Austin, Tex.

Prof. James William Moore Hon. J. Skelly Wright

Neg Haven, Conn. : Washington, D.C.

Gentlemen: ' - ;.

Pursuant to the authority which you conferred
upon me at our committee meeting in June I have reviewed
the rules changes proposed by Professors Currie and Ward
and I have also considered with the reporters the report
of the Special Committee on Federal Rules of Procedure
which was approved by the House of Delegates of the American
Bar Association on August 12th. My conclusion is that the
action taken by our committee in June with a few changes
which I have authorized Mr. Foley to make in the draft rules
to be appended to our committee report, and which are dis-
cussed below, adequately meet the viewsof the A.B.A. committee
and that it is, therefore, not necessary for us to hold a
special meeting of the standing committee to consider the
A.B.A. recommendations. In this connection I enclose to
each of you copies of the following pertinent documents:

(a) Letter of Gibson Gale, Jr., Secretary
of the A.B.A., to me, dated August 18th, together with a-
copy of the report which he enclosed of the A.B.A. Special
Committee on Federal Rules of Procedure dated August 1965 =
No. §&3.

(b) My letter dated August 18th to the four
reporters requesting their views as to the recommendations
of the A.B.A. committee and whether a meeting of the stand-
ing committee should be held to consider them.

pegr " N L
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- (c) Letters from Professor Currie to me
dated August 20th, August 23rd and August 30th, together with
a memorandum from Professor Currie to the Advisory Committee
on Admiralty Rules dated August 30th.

A mre e e

.

(d) Letter from Dean Barrett to me dated
August 23rd.

(e) Letter from Professor Ward to me dated
August 25th,

(£) Letter from Professor Kaplan to me |
dated August 30th. g
}

(g) Letters to Mr. Foley from me dated
August 18th and September 1lst, authorizing him to make certain
changes in the rules amendments to be included in the report of
our committee to the Judicial Conference.

B e N VY W Y s S e A R it + et s S e

May I summarize the matter as follows:

' P Unification of Civil and Admiralty Procedure

57

The A.B.A. approves our unification proposals
and substantially all of the rules amendments which are proposed
i to carry unification into effect. The subcommittee on admiralty
rules of the A.B.A. committee did, however, make certain editore
ial and technical suggestions with respect to a few gpecific
rules which-were communicated to Professor Currie and which are
referred to in his letters to me. Two of these suggestions,
thoge with respect to Rule 9(h) and Rule 14(c), raise questions
which I am satisfied require some modification of those proposals,

— Rule 9(h) is the rule which provides the rubric
to he employed by a pleader whe desires to stamp his claim as a
maritime claim which is to have the traditional admiralty treat-
ment to the extent that such special treatment is being pre-
served in the unified rules. As presented to our committee
in June by the Advisory Committee on Admiralty Rules the perti-
nent portion of this rule reads:

"A pleading or count setting forth
2 claim for relief within the admiralty
and maritime jurisdictiomr that i~ also
within the jurisdiction of the district
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court on some other ground, or that arises
under a statute conferring admiralty and
maritime jurisdiction upon the district

court and, as an alternative, 1n terms con-
ferring the right to maintain a civil action
for damages with the right of trial by Jjury,
may contain a statement identifying the claim
ag an admiralty or maritime claim for the pur-
pose of Rules 14(c), 26(a), 38(e), 73(h), 82
and the Supplemental Rules for ¢ rtain Ad-
miralty and Maritime Claims."

It is the underlined portion of this lan-
guage to which the A.B.A. committee objects and which they
ask to have stricken out as confusing and unnecessary. This
particular language was inserted at a recent meeting of the
Advisory Committee to meet the views of Judge Dimock who
thought that 1t was needed to cover Jones Act cases. The
other members of the advisory committee doubted that the
language was necessary but evidently thought that it would
do no harm, The A.B.A. subcommittee disagrees, however.

I quote the report of the A.B.A. subcommittee on this rule,.

The clause in the May 1965 draft, '"or
that arises under a statute conferring admiralty
and maritime jurisdiction upon the district
court and, as an alternative, in terms conferring
the right to maintain a civil action for damages
with the right to trial by jury," is confusing.
It was intended to be a special provision for
the Jones Act, 46 U.S.C. § 688, which would seem
to be unnecessary since a case under that act is
presumably one "within the jurisdiction of the
district court on some other ground" -- the general
federal question jurisdiction, 28 U.S.C. § 1331,
and the saving to suitors clause, 28 U.S.C. § 1333.
We would prefer that the reference be eliminated
altogether so that the rule would read .
with the 1italicized passages eliminated.

mm e - PO
. o3

I completely agree with the A.B.A. subcommittee
that the language in question is confusing and quite unnecessary.

Professor Currie is of the same view although he, properly,
feels bound by the last action of his subcommittee. Ve
are not so bound, however, and I am quite clear that this is

R R T
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one place where we can meet the views of the A.B.A. and at the
same time simplify and improve one of the basic unification
rules. Feeling sure that you would approve meeting the A.B.A.
point here I have authorized Mr. Foley, by my letter of August
18th, to delete the language in question from Rule 9(h).

The second major suggestion of the A.B.A.

subcommittee on admiralty rules was with respect to Rule 14(c)
relating to impleader in admiralty and maritime cases. Judge
Pope, Professor Currie and the members of the Advisory Committee
on Admiralty Rules agrer to the validity of the A.B.A, committee's
suggestions with respect to this rule and Professor Currie has
prepared a substitute which in my letter of August 18th I author-
ized Mr. Foley to insert in ocur report in lieu of the previous
text. Here again I felt sure that you would approve such action.

_ The other recommendations of the A.B.A. com-
mittee in the admiralty area relate primarily to certain features
of the supplemental rules which will be under continuing study

by our advisory committee and which will undoubtedly be fully
considered Ly that committee and incorporated to the extent
appropriate in th~ revised and expanded supplementary rules

which they propose in due time to report. Accordingly I have
suggested no changes to Mr. Foley with respect to these rules.

There is, however, one further admiralty mat-
ter which Professor Currie himself has discovered and which is |
indicated in his memorandum of August 30th. It relates to :
Supplemental Rule D in which, as Lis memorandum pointg out,
we should provide for service of summons on the adverse parties
instead of mere notice to them. This correction of what seems
to be an obvious error 1 have authorized Mr. Foley to make by
my letter of September 1lst.

Appellate Rules

The A.B.A. committee gave consideration to
the complete draft of uniform rules of appellate procecure
which was published in March 1964 and has made a nunber »f
recommendations with respect to them which our Advisiory Jome-
mittee on Appellate Rules will undoubtedly consider fuliy at
future meetings. With a singie exception none of the »ecome
mendations disapproves provisions which we have included .
in the appellate sectlons of the civil and criminal rules
although some ¢f them would call for additions or new provisions
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in those rules. The single exception, as pointed out by
Professor Ward, is the suggestion that the copy of the ‘
docket entries to be included in the record on appeal f : i
should not have to be certified. This, however, is a very
minor point which can certainly be dealt with by our ad-
visory committee in connection with its further congidera-
tion of the appellate rules.

It happened that in preparing the draft of
Civil Rule 73 for inclusion in the appendix to our report
two subdivisions, (d) and (£), as to which amendments had
been approved by the appropriate advisory committees were
inadvertently omitted., 1 have accordingly directed Mr.
Foley to incorporate these proposals in the final draft.

Civil Rules Amendments

It is a cause for much gratification that
the A.B.A. committee has approved with enthusiasm all of 1 B
the proposals submitted by the Advisory Committee on Civil E 3
Rules. The A.B.A. subcommittee's suggestions with res- ;
pect to these rules are quite minor and are fully dealt
with by Professor Kaplan in his letter to me of August 30th.
It is obvious that no changes in the draft of these proposals
need be made.

Amendments to the Criminal Rules -

! The A.B.A. committee approved all of the
; amendments to the criminal rules except Rules 12.1, 15, 16
and 24. In addition they recommended further amendment of i
Rules 6 and 49. Their views have been met in part by our :
action in withdrawing and remanding to the Advisory Committee
on Criminal Rules for further consideration the proposals
involved in Rules 12.1 and 15. The comments of Dean Barrett,
the Reporter of the Advisory Committee, with respect to the
A.B.A. committee recommendations a8 to Rules 6, 16, 24 and

49 are set out at length in his letter to me of August 23rd.
It seems to me that while the A.B.A. suggestions as to these
rules undoubtedly call for further study by the advisory
committee they do not require action by our committee at

this tine.
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Conclusion

e e

My conclusion is, as stated above, that,
if you approve the changes which I have authorized Mr. Foley
to make as outlined in my letters to him of August 18th and
September 1st and as described in this letter, it will not
be necessary to hold a special meeting of the standing com-
mittee to consider the recommendations of the American Bar
Association, I will be grateful if each of you will let
me know promptly whether you concur with this conclusion.
May I add that it is not too late to withdraw any of the
changes I have authorized if you think they should not be
made. In that case, of course, it might be necessary to ‘
have a meeting to consider what other action should be taken. -~

P -
wo, - . .
S e sl e e ma e e v

L4

Sincerely yoﬁrs,

ALEZRT B, MAD = i

Copy to Mr., Foley : ~‘
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dugust 27, 1965

Professor Bernard J. VWard
Hotre Dome Law School
Notre Dame, Indiana

Doayr Professor Ward:

This will acknovwledge rccoint of your letter of August 25.7
I have mailed a8 copy of your lectter concerming the ABA material
{addressed to Judre kFarizs) to the menmbers of the standing
Committes, Judge Prettyman, Doon Parrett, and to Professors
Kaplan and Currie. I did rot send it to Professors Kennedy
and Cleary as they have not becen receiving the material cone
cerning Exhibits C and E. Hozover, 4f you would like them
to receivs this, please let r2 know,.

Regarding copica of prepcsed Rule 37 of Criminal and pro=
posed Rules 73«75 and 81 of Civil, I have not yet gent this
paterial to ths menbers cof tho Anpellate Comnittes, My in-
gtructions from Judso :aris vore to send the report oanly to
the members of the standinz Ceommittee, the Judicial Conferencs
members, and to the chairnen and reporters of the Rules Come
mittees. I will be happy to coxply with your request but
thought ¥ should creck with Judzo Maris on Wednesday, when
he returns to his office. lly thought 13 that he may not want
memberg of one connlitce to receive their portion of the
material without the other comnittee menbers receiving the

BLMES .

I will hold your covering letter and if Judge iaris has
no objection, I will send tho proposals on the rules mentioned
above, together with your cocvering letter, to the appellate

menbers.,
¥ith best wishes,

Sincerely,

Peggy Burgess

103X
oy
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‘COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE .
JUDICIAL. CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING

WASHINGTON 28, D. &,

ALBERT B. MARIS
CHAIRMAN

— Aumust 30, 1965
CHAIRMEN OF ADVISORY COMMITTEES

DEAM ACHEBON
CiVil, RULES

PHILLIP FORMAN
BANKRUPTCY RULES

JOHN C. PICKETT
CRIMINAL RULES

WALTER L. POPE
ADMIRALTY RULRS

Z: BARRETT PRETTYMAN
AFPELLATE RULES

TO TFE ADVISORY COMMITTEE OV APFELLAT™E PNULES

At the conclusion of ouvr May, 1965 meetinz I vas asked
to prepare drafts of Rule 37 of the Federal Rules of Criminal
Procedure and of Rules 73=75 of the Fecderal Rules of 7ivil
Procedure whieh would include the substance of proposals for
change in appellate practice and procedure represented hy
such of the provisions of the Uniform Apnellate Rules which
deal with the same matters as the Criminal and Givil ™ales.

The purpose of those drafts was to permit the Standing
Committee to determine whether the chanres in effect recom-
mended by the Appellate Tlules Committee to the present "rimi-
nal and Civil Rules should be incorporated with imperding
amendments to those rules provosed by the friminal, Civil
and Admlralty Rules Committees.

At 1ts meeting, which was attended by Judre Prettyman
and myself, the Standin~ Committee voted to incorvorate the
chanres as amendments to the aporonriaste “riminal and Civil
Rules. The proposals of the Appellate Rules Nommittee were
adopted with only these excewntions:

1. The Standinz Corvittee d1d not adopt the vrovision
to the effect that a wetition for lecve to avpeal in forma
gaugerig should be treated as embodyirg a notice of apreal.

he Committee fTeared that specific mention of one of sevewal
informal attempts to anveal misht cast @nunt on the effi-
cacy of others.

2. The Standing Comrittee did not adopt the provision

to the effect that a petition for rehsarine by the “Sovera-
ment filed within the 30 days alloved for appeal should ter-

R e A P T N . - .0t L s [P
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-Aprellate Rules Committee lMemhers--FPagre 2,

minate the runoing of the time fo» its appeal in a criminal
case, The Committee had no ohjection to the orovision, bhut
desired 'to have it reconsiderecd in connection with the larrer
question of the efflect »" motions for rehearineg on the ter-

mination of the time for appeal, a question vh ich it referred
to the Committees involved,

3. The Standing Committee Aid not adont the provision to
the effect that if a district Judire er-onecusly holds a post
Judement motion timely, the motion terminates tre punnine of
the time for appeal. This provision, determincd upon bhyv the
Appellate Rules Comrittee for the fTirst time at its May, 1045
meeting in response to - slimhtly different provisiun offered
by the Clvil Rules Committee, has been referred to the two
Committees for further consideration.

Pl et .

4. The Standi-: Committee voted to restore the provision
recommended by the appellate Rules Committee to the effect that
a district judge may extend the time for appesl upon a showing
of any form oI excusahle neclect. That provision appeared in
the Preliminary Draft and was not recalled by the Appellate
Rules Committee until its meetineg of llay, 1965.

I enclose coples of proposed amendments to Rule 37 of the
Federal Rules of Criminal Procedure and to Zules 73=75 of the
Federal Rules of Civil Procedure., These amendments result en-
tirely from recommendations of the Avpellate Rules Committee,
with the erception of the arendments to subdivisions (d) and
(f) of FRCP 73 and .the addition of subdivision (h) thereto,
which chanres were recommended hy the Admiralty Rules Cormittee,

These amendments will be presentéd to the Tudicial ConmJ
ference for its approval et its session on September 22, 106K,

B coryor W

BSerndrd J. Ward
Reporter
Apsellate Rules Committes
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING :
WASHINGTON 25, D. C. :

ALBERT B. MARIS ' AUBREY GASQUE
CHAIRMAN BECRETARY

August 25, 1965 E

CHAIRMEN OF ADVISORY COMMITTEES

DEAN ACHESON
CIVIL RULES

PHILLIP FORMAN
BANKRUPTCY RULES

JOHN C. PICKETT
CRIMINAL RULES

WALTER L. POPE
ADMIRALTY RULES

E. BARRETT PRETTYMAN
APPULLATE RULES

Vrs. Peggy Burgess

Committee on Rules of Practice
and Procedure

Supreme Court Building

Washington 25, D. C,

Lo e

i
{

Dear Peggy:

I enclose the ori~inal of a letter to Judee Maris
on the ABA proposals. Could vou have covles made of it
for the other members of the Standinz Committee and for :
the other Reporters and for Judre Prettyman and send i
them out? If so, please send on the origiral to Julre '
Marls when you have finished. eanwhile, I am sending f
him a copy. Oy

I do not wish to ¢ etz wour suvply of the coples

' of the report to the St in> Yormittee, but I would very

' much like to be able to scnd to the members of the Ap-
pellate Kules Corwittee copies of nroposed Rule 37 of the
Criminal HRules and proposcd Rules 73-75 and 91, That is
their contribution to the provosed amendments, snd I have
the uneasy feelins tnat I nave heen neclecting therm as to
the progress of tre work. If wvou can arrance to have
those perts sent out to them, I enclose a cover letter to
accompany.

B
T T

4 .
S ¥With every best vish,

i Sl o Lok e N ST SR R : T e S TS R R e S e A e
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COMMITTEE ON R‘JLES OF PRACTICE AND PROCEDURE

OF The
JURICIAL CONFER:.NCE OF THE UNITED STATES
SUPREME COURT BUILDING
WASHINGTON 25, D. C.
ALBERT B. MARIS

AUBREY GASQUE
CHAIRMAR - SEGCRETARY

- ~
August 25, 19585
CHAIRMEN OF ADVISORY COMMITTEES

DEAN ACHE3ON
CIviL auLEs

PHILLIP FORAMAN
BANKAUPTCY RULKS

JOHN & PICKETT
CRIMINAL RULES

WALIER L. POPE
ADMIRALTY AULES

E. BARRETT PRETTYMAN
APPELLATE RULES

The Honorable Altesrs 3 d‘ ?:wis, Cnairman
Cormittee on Rules of Practice

and Procedure
5050 United States Courthcuse
Philadelphia, Peansylvznia

Dear Judge Maris:

I have examined the renor:t ¢ the Sub-Corr***“se on
Proposed Uniform Rules of Federzl Aopellate Procedure of
the American 3Bar Association as you reguested in your
letter of August 18, 1965,

s for chanres in the
ub~Committee involve

Wnile certain of trhe suzzesiion
e S

zted In proposed

'd

[

Proposed Uniform Rules rmade by tb
rrovisions whicn nave 2een incorp
asendments to Rules 73-75 of the

Procedure, I do nct think it necs
sidered at a special meeting of th

eral Rules of Civil
.ry that they be con=
Standing Committee

~ o

in those provisions o2 the Uniform Apvellate Rules which
have been incornorated as proposed amendrents of the Civil
and Criminal Rules. Three of those (includinr all sug-
gestions for chance iz the Criminal Rules) have already
been made, either oy tre ippeliate Nules Committee or by
the Standing Committee, Cne, Inveclving & provision termi-

The Sub-Committee maies eicht surpestions for changes

t e

nating the runnin- ¢® the tire Tcor avveal if the district
court erroneousl 7 accepvs as tirely an untimely motion,
ras been the subject ¢l extendcd conslicderation by the

Apyel ate, Civil and Stendinsg Cormittee, which last voted
to defer action pending further study,

0f the remainint Jcur suztestinag, one, irvolv:ne pro-
vision for caﬂsol*dated acpeals,=as heen adepted in prin-
ciple by the Apnellete Pules fov~ittee; it will apoear in
the Appellate huﬁcy, cut it seems inagpropriate in the dig-

s v e e e L g e e .. S e e
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The Honcrable Alb 5, Maris -- Pace 2,

trict court rules respectinsg anrcals. Another, to the effect
that the copy of tas docket entries made part of the record
on appeal by proposed Rule 75(a) reed not be certified, is
mavter for reccnsideration by the Apvellate Rule s Committee
but it may properly e rerarded asminor.

The final tro sur~se
superssadeas bond on apde cases;" and (2) reauire
noea

e names of the parties

N

taat the notlce of anse
to the appeal.

e
3¢
i
d: (1) "dispense with a
r
n

Those surpestions seom clearly to be of such substence
as to require study and consileration by the Apvellate Dules
Committee, and curnt nct, in wmy dazment, be acted uvcn un
til that Committee can present 1is ”ecommendations.

With the sin~le exception of the suggestion that the
docket entries need not ve certitTiesd, nons of the surerestions
affirmatively quarrels with the provisions of the proposed
amendmens. Zach suggests improvemnents by additlions. Under
the circwistancesthe surgesticns can best awalt the further
consideration of the Appellace rules Cormittee.,

With every best wish, I remain,

Sincerely Yours,

=

Beradrd
Peporter
Appellate Rules Cormittee

Coples to:
Judge Prettyman

Members of Stancdi-nes Commitiee
Reporters

S ael s gmer vene g ees mem Sppeaer e v es g s s . U B .-
Re 4 e d . B R e i LI N
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURY BUI.DING

WASHINGTON 28. D. C,
AUBREY GASQUE

ALBERT B. MARIS
CHAIRMAN SECRETARY

CHAIRMEN OF ADVISORY COMMITTEES Beply tor

D AShESON Béwerd L, Bsprett, Jr.

PHILLIP FORMAN Usiversity of Csliforuia

BAHKRUPTCY RULES %5%2 @@ g’%

JOHN C. PICKETT Bavis, Califovnis

CRIMINAL RULES

WALTER L. POP

N SRATS RULEE Aumgust 23, 1965

E. BARRETT PRETTYMAN
APPELLATE RULES

Judge Albert B. Mavis
30%0 Unived Btates Courthouse
Fhiledelphia, Peunsylvenia 19107

Dear Judge Maris:

Regaxding che Jfmerican Bar Associastion Comamii-se
recommendations ve the eriminal rules, I heve the following
C eommentss

{1) Rule 6. Proposals for svendment to Bule % similar
to those made by the A.B.A, Committec were rejected ssvliew
by the Advigery Commities oun Crimimml Enles. I agzes that
the whele questiin of secrety of Grond Jury minutes sesds
fuxther consideration by the Advisoey Ceomittes., 1 do mot
think, hovever, that this is the kind of s change which csa
be made st this date witchout eizeulntion end full discussien.
Thelir recommendation wil) be cn the agende for future Advisery
Commitcee discugsion aad cthey could ba 8¢ advised.

{2) Rule 16. Both of the specific objesticns made by
the A.B.A. Committes to Rule 16 ware discugsed st the stesdimg
committes meeting in Juns., The standimg cemmittse desgided
to vetain subdivigion ¢ permitting dlscovery by the goverm-
ment. 1 esmme this was 2 poliey dacision on ths point. The
coastitution lgsue 1s involved, ¥ undevstaud, 1n & cese frem
Colifornia now pending in the Uaited States Supremes Couve.,

The second objection was met at lesst fm part by the smsadment
wade by the standimg committee vequirimg the attowmey for the
Govermment to use due diligemee. It would mot be passible at
this point to go back to the versiom of Bule 16 placed iu the
firet preliminery dreft. The Advigery Coamittes wes comvinced
that that draft hed many sericus dafests. Agein I sae wo ased
for 8 epecial mseting of the stendinmg cemmaittes unless the

committes vants to just delete subdivisicn c¢. As to the rast,




it geems to me thsac the pEopesed vule i3 a substantial sdvasce
ead that the preblem of further ewpanding the scope of defen-
dant discovery will cevteinly be ome that continues en the
egends of the Advisory Cemmittss.

{3) Bule 24. The oblectiem raised ce the wewrds "sve
found to be" has been made previeusly by Mr. Yslsh and
thoroughly canvassed by the évisssy Committes., Ws camamot
vnderatand the peint of his objeetion. Witheuet the sdditien
of those words, a dissevery chat & Jjuver was disqualified st
the time he wvas seated wenid secessarily result im & mistvial,

Hith the words the tvigl shauld go on with em alteranste Jurern,
It seemed to us that the edditicn of wesds, them, would
reduse the imcentive for centimuing e stisn ised the

qualificetion of juvers after the trisl begen eimce the eamly
censequence of discovaring e disqualifying fsst weuld be to
call for the substitution of gn alvernste juzez. Im shewe I
think this objretion has no basis in fect and eextainly weuld
uot be & resson for a special maseting of the standisg coumitiee,

{(4) Rule 49. Theze is some peint to ths suggasticn wade
here. Our commictee was of the oplaicn that this predblem eoculd
probebly be hendled by stipulation of coumsel. I deubt that
there would be seny grest practigal congequanges of the kind
envigaged by che A,B.A, The Buls ecsuld be cleansd up ¢n eur
next go Tound on amendments. I see nothing of suffieient
urganty here to call for aspecisl change in the vule at thig

late date.

Oa the whole I see mothimg in the A,B.A., Commi
whigh would warrent a epecisl mesting of the standing comms
oz eay furcher chaunges in the eriminsgl wules goleg to the
Judieisl Conference. It might be useful fer you te write a
letter to the appropriste persen im the Amsvicsn Ber Assceistion
pointing cur thet seme of these cbjectisms have al gy beom
token care of emd that the others will be op the sgand
future connideration by the Advisoxy lous
Rules.

I see by your letter that the Judicisl Comference mzeting
is an Ssptember 22. 1 simcerely hope thaet there would be 8o
secessity for my presence at thae time simee that (s alse the
waek of the California Stste Bar Asgecistion snd I aam ebligated
to speak to the conferemce of Csliforale Judges om the uftes-
noon of the 22 end to the Bar on the 24. -

Bipcerely yours,

Bdwerd L. Bsxwsct, Jx,
Daan, Bshesl of Lew
ELBsag

eetr Judge Plekett
Hr, Foley
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING

WASHINGTON 25, D. C.
AUBREY GASQUE

ALBERT B MARIS
CHAIRMAN SECRETARY
CHAIRMEN OF ADVISORY COMMITTEES Reply to:
DEAN ACHESON Edward L. Barrett, Jr.
CIVIL RULES School of Law
University of California

PHILLIP FORMAN
T BANKRUPTCY RULES . . »
Davis, California

JOMN C PICKETT
CRIMINAL RULES

WALTER L POPE
August 16, 1965

ADMIRALTY RULES

E BARRETT PRETTYMAN
APPELLATE RULES

Mrs. Peggy Burgess
Committee on Rules of Practice and Procedure

of the
Judicial Conference of the United States
Supreme Court Building
Washington 25, D, C,

Dear Peggy:

b Thank you for your letter of August 9. The change in
Rule 28 from "in the record" to "with the clerk" was made
at the suggestion of Judge Maris which was forwarded by
him in a letter of July 2 including a copy of the rough
notes taken at the meeting. I think then that this

presents no problem.

Sincerely yours,

Edward L. Barrett, Jr.
Dean, School of Law

ELB:cg




